Virginia Criminal Sentencing Commission

November 14, 2011
 Meeting Minutes

Members Present: 

Judge Bach, Judge Alper, Judge Bass, Harvey Bryant, Eric Finkbeiner, Judge Fulton, Marsha Garst, Robert Hagan, Judge Humphreys, Judge Kirksey, Senator Marsh, Debbie Smith, Judge Trumbo, Esther Windmueller, and the Attorney General’s representative 

Members Absent:

Linda Curtis and Delegate Gilbert
The meeting commenced at 10:05 a.m.  

Agenda
I. Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting held on September 12, 2011.  The Commission unanimously approved the minutes without amendment.       

II. Recommendations of the Secretary of Public Safety’s Alternatives for Non-Violent Offenders Task Force
The budget adopted by the 2010 General Assembly included language directing the Secretary of Public Safety to lead a task force to develop recommendations to expand the utilization of alternative methods of punishment for nonviolent lower-risk offenders who have been sentenced by a court to a term of incarceration.  Dr. Kern stated that the task force had been hard at work over many months and had recently approved several recommendations that, if adopted, would directly affect the sanctioning of certain offenders and the work of the Commission.  
Dr. Kern presented one of the task force recommendations and discussed its impact on the Commission.  The task force had recommended that Virginia move forward with a new program for handling technical probation violators (e.g., offenders who violate the conditions of probation but are not charged with a new crime).  The program, termed Sanctions with Unified Rapid Enforcement (SURE), would be modeled after a successful program in Honolulu, Hawaii, which had been described for Commission members at a previous meeting.  In 2010, the General Assembly adopted legislation (patroned by Delegate Rob Bell) to authorize up to two pilot programs of this type (although the legislation referred to this type of program as immediate sanction probation programs).  To date, no such pilot program had been established in the Commonwealth, largely due to recent budget reductions.  Nonetheless, Dr. Kern commented, many Virginia officials remain interested in launching an immediate sanction probation program, if funding is made available.

Dr. Kern went on to describe the SURE proposal and displayed a diagram of the program’s main features.  He noted that the current proposal had been revised from an earlier version shown during the Commission’s last meeting.  He stated that SURE would exclude 1) violent felons (as defined in §17.1-805); 2) nonviolent felons who receive an incarceration sanction for their current felony conviction; and 3) offenders on probation who are charged with a new felony or jailable misdemeanor.  Thus, eligible offenders are nonviolent felons sentenced to a suspended incarceration term who violate one or more conditions of probation but are not charged with a new crime.  Dr. Kern said that, based on the Commission’s detailed analysis of the sanctions given to technical violators, there is considerable disparity and practice varies from court to court and judge to judge.  In short, there is not much consistency in sanctioning practices for technical violators and thus, from a deterrence perspective, it could be said that the most important precepts of effective deterrence (certainty and swiftness) are not being applied.  Rather, what is in place is the threat of unloading the entire suspended sentence on the technical violator, which a judge can do at his or her discretion.  At least for this particular population of nonviolent felons, the threat of a severe sanction which is only sporadically and randomly applied does not appear to be serving as much of a deterrent effect.  
Dr. Kern advised that the proposal must be approved by the General Assembly.  He noted that the profile of the Senate had changed due to recent election results.  Judge Alper wanted to ensure that this program would have no impact on the initial sentencing, just on probation violations.  Dr. Kern responded that the program was intended to target technical probation violations only.  
Dr. Kern continued describing the SURE model.  Once in the SURE program, an offender must be immediately arrested for each technical violation and returned to court, where the hearings would have precedence on the docket.  If the offender is found to be in violation, the judge must impose a mandatory, but relatively modest, jail term (a minimum of 5 to 10 days in jail), with the terms of confinement escalating for each subsequent violation.  An offender with multiple violations who is suspected of being drug addicted can be thoroughly assessed; if the offender is truly addicted, the offender can be referred to the local drug court program.  Judge Humphreys asked if the drug addiction assessment would be standardized, to which Dr. Kern responded yes. Upon a fourth violation the defendant would become ineligible for the SURE program and the judge would sentence the offender as provided in current law.  The task force added to the proposal that the Commonwealth’s Attorney would retain the right to move the court to remove an offender from SURE for good cause.    
The Secretary of Public Safety’s task force recommended the SURE program be pilot tested in several localities.  Dr. Kern noted that this raised an interesting question:  can a mandatory minimum sentence, such as those prescribed in the SURE model, be pilot tested?  Dr. Kern stated that he believed it could be done, since the offender would have a choice to enter the SURE program.  
Judge Trumbo asked how an offender would be identified to enter the SURE program.  Dr. Kern responded that current probation practices would apply until the offender committed a technical violation and the probation officer brought him back to court.  The judge would then have the option to place the offender in the SURE program, if the offender agrees to participate.  If the offender does not agree to participate, the judge may sentence the offender per existing practices (which may include re-imposition of all, or a significant portion of, the suspended time hanging over the offender’s head).  

Dr. Kern said that he hoped the Governor would identify funds for the SURE program.  If SURE legislation is adopted by the upcoming General Assembly, the program would likely start July 1, 2012.  Judge Alper wondered if the space would be limited in the SURE program.  Dr. Kern responded by saying that it might be an issue in urban jurisdictions, but likely not in other localities.    

Dr. Kern advised members that the Commission would likely be tasked with selecting and implementing SURE pilot sites, determining outcome measures, and evaluating the pilot programs.  Control (comparison) sites would also be identified for the evaluation.   It will be necessary to develop a special database tracking system to collect information on the programs.  Dr. Kern suggested that an external evaluation by George Mason University, the National Center of State Courts, or the University of Virginia might be possible if funds become available.  
Judge Humphreys said this program is a great alternative to locking someone up in prison at a cost of $28,000 per year.  He asked how Virginia could not afford to pursue this program.  Judge Alper asked if this program would involve one judge or all judges in a circuit.  Dr. Kern said that he expected all of the judges in a circuit would participate.  Mr. Finkbeiner asked if Dr. Kern had a cost savings analysis to present.  While a formal cost analysis has not been completed, Dr. Kern said that this type of program initially will involve some cost associated with the increased use of jail bed space, dedicated probation officers, and drug testing kits; however, in the long term, the program is expected to result in significant savings due to the reduced use of prison beds for technical violators.  Additional funds would be needed to successfully launch the program.  Judge Trumbo suggested that the judiciary also would need additional funds.  
Judge Kirksey remarked that an offender in SURE would have to commit five technical violations to receive the sanction of 90 days to 12 months, as shown on the display.  Dr. Kern agreed, further noting that the mandatory incarceration was capped at 12 months so that a fiscal impact statement would not be required.  
Dr. Kern concluded by saying that, with the recent declines in Virginia’s jail and prison populations, this is an excellent time to pilot test the SURE program.  Judge Bach emphasized that the Sentencing Commission is not driving this legislation.  Judge Humphreys suggested that, if the bill passes, Judge Bach could appoint a subcommittee to oversee the SURE project.  Judge Bach said that he would appoint a subcommittee of three members, which would include Judge Humphreys, to work with Dr. Kern on the project.  
Judge Alper suggested that the start date should be delayed.  Dr. Kern said he felt that the bill would pass through the General Assembly and the start date would be July.
II.  Nonviolent Offender Risk Assessment Instrument – Study Update
Ms. Farrar-Owens was asked to provide the update on the nonviolent offender risk assessment study.  She briefly described the development and implementation of the current risk assessment instrument.  She noted that recidivism was defined as a new felony conviction within three years.  The risk assessment worksheet was developed based on the factors that were statistically relevant in predicting recidivism.  Ms. Farrar-Owens stated that, among the FY2010 eligible offenders for whom a risk assessment form was received (6,204 cases), 50% were recommended for an alternative sanction by the risk assessment instrument.  

Ms. Farrar-Owens then summarized the approved methodology for the current study of nonviolent offender risk assessment.  Felony fraud, larceny and drug offenders sentenced in FY2005 and FY2006 who met risk assessment eligibility criteria were identified.  A sample of 1,799 offenders was selected.  Staff selected cases based on a stratified random sampling technique to increase the likelihood of including offenders with juvenile adjudications of delinquency (criminological studies have shown that juvenile record and the age of first contact with the juvenile justice system are often correlated with subsequent offense behavior as an adult).  A large sample was drawn because some cases might be eliminated in subsequent stages.  

Ms. Farrar-Owens discussed the data collection process, including data collected from out-of-state criminal history records provided by the FBI.  Data revealed that 66% of offenders in the study had been arrested in Virginia only.  The remaining 34% also had arrests outside of Virginia.  Ms. Farrar-Owens noted that more than half (54%) of the out-of-state records have been examined in detail to determine the specific states in which offenders have charges or arrests.  She said that the most common jurisdictions for out-of-state arrests/charges were Maryland, North Carolina, Washington DC, Tennessee and the Federal system. 

Ms. Farrar-Owens noted that, as with prior studies, recidivism was measured as a new felony conviction within three years of release.  Two analysts worked independently of one another and analyzed the data using two different statistical techniques.  Staff had developed preliminary risk assessment models.  Analysis revealed that 1,509 offenders in the sample could be tracked for the full three-year follow-up period.  Of these, 54% had been re-arrested for a new crime (felony or misdemeanor) during the follow-up period.  Approximately 40% of the 1,509 offenders had been arrested for a new felony offense.    Nearly 43% of the 1,509 offenders had a new conviction of some kind.  Finally, 27% of the study group had been convicted of a new felony.

Ms. Farrar-Owens presented a series of charts showing the factors found to be statistically significant in predicting recidivism.  Among drug offenders, for example, the most important factor was prior adult felony convictions, followed by the number of prior adult incarceration events.  She reported that the proposed risk assessment model for drug offenders correctly identified 84% of non-recidivists.  The model currently in use correctly identifies 82.6% of non-recidivists.  For fraud and larceny offenders, the number of prior adult incarcerations was found to be the most important factor in predicting recidivism, followed by the offender’s age.  She stated that the proposed risk assessment model for larceny/fraud offenders correctly identifies 79.3% of non-recidivists.  The model currently in use correctly identifies 76.3% of non-recidivists.  Thus, the proposed models offer a slight improvement over the risk assessment instrument currently used.    

Ms. Farrar-Owens concluded by saying that the staff would like to further examine the potential impact of implementing the proposed risk assessment scales.  Commission members approved.  Staff will continue analysis and present final recommendations to the Commission in 2012. If the Commission approves the new instrument and recommends its adoption, it will be included in the 2012 Annual Report.                  
III. Possible Guidelines Revisions/Recommendations

Ms. Farrar-Owens next presented possible recommendations for revisions to the sentencing guidelines for the members to consider. 
Proposed Recommendation 1 – Modify the Sentencing Guidelines for the 3rd or Subsequent Sale of a Schedule I/II Drug 
Ms. Farrar-Owens said that third or subsequent convictions for the distribution, sale, etc., of a Schedule I/II drug under § 18.2-248(C) are covered by the current sentencing guidelines.  In 2006, the General Assembly increased the mandatory minimum sentence for this offense from three to five years.  In 2007, a factor was added to Section C of the Schedule I/II Drug guidelines to increase the prison sentence recommendation for offenders who have an accompanying weapons offense that also requires a mandatory minimum term.  
Ms. Farrar-Owens stated that the staff examined sentencing guidelines data from fiscal year FY2007 through FY2011.  Despite the addition of the new factor, as described above, compliance with the sentencing guidelines remained significantly lower for this offense (65.4%) than the overall guidelines compliance rate (close to 80%).  In addition, nearly all of the departures in these cases were above the guidelines recommendation.    
After thorough examination of cases involving this offense, the staff recommended revising the guidelines to bring them more in sync with current judicial practice.    Using historical sentencing data, various scoring scenarios were rigorously tested.  Individual factors on the worksheets were assessed and new factors were considered to ensure that the proposed revisions reflect judicial sentencing practices in these cases.  No modifications to Sections A and B of the Schedule I/II Drug guidelines are necessary, as all offenders convicted of this crime are recommended for a prison term and, therefore, are scored on the Section C worksheet.  The proposed changes to Section C of the Schedule I/II Drug guidelines were presented.  
Ms. Farrar-Owens said that on Section C of the proposed guidelines, an offender with a third or subsequent conviction for distribution, sale, etc., of a Schedule I/II Drug will receive 35 points on the Primary Offense factor (for one count of this offense) if his prior record is classified as Other, 105 points if he is a Category II offender, and 175 points if he is a Category I offender.  These Primary Offense scores are significantly higher than the scores an offender currently receives for this offense (22 points for Other, 66 points for Category II, and 110 points for Category I offenders).    
Ms. Farrar-Owens noted that, under the proposal, the factor on the Section C worksheet for Additional Offenses must be revised.  This factor would be split so that offenders with a third or subsequent conviction for distribution, sale, etc., of a Schedule I/II Drug will receive higher points for additional offenses than offenders convicted of other crimes.  This recommended change was based on analysis of the available data.  The factor for scoring Prior Felony Drug Convictions/Adjudications would be modified in a similar fashion, in that offenders convicted of this specific drug offense will receive higher points on this factor than other offenders.  
These changes will significantly increase the prison sentence recommendation for offenders convicted of this drug offense in order to bring recommendations more in line with current judicial sentencing practices.   
Judge Humphreys made a motion to adopt this recommendation. The motion was seconded by Judge Alper.  The Commission voted 14-0 in favor.      
Proposed Recommendation 2 – Add Manufacture of Methamphetamine (§18.2-248 (C1)) to the Schedule I/II Drug Guidelines
Ms. Farrar-Owens reminded members that, currently, Virginia’s sentencing guidelines do not cover manufacture of methamphetamine under § 18.2-248(C1).  Since 2005, when it was split out from § 18.2-248(C) as a separate and distinct offense, the staff had received numerous requests to add this crime to the guidelines. After thorough analysis, the staff developed a proposal to incorporate the manufacture of methamphetamine into the Schedule I/II Drug guidelines.  
Ms. Farrar-Owens advised that offenders who manufacture methamphetamine can be charged under the general Schedule I/II drug provision (§ 18.2-248(C)).  When this occurs, methamphetamine cases cannot be distinguished from other Schedule I/II drugs.  The analysis presented here captured only those cases in which the offender was convicted under the specific provision of § 18.2-248(C1).  
She said that the staff analyzed FY2007 through FY2011 data from the Supreme Court of Virginia’s Circuit Court Automated Information System (CAIS) to identify cases involving the manufacture of methamphetamine under § 18.2-248(C1).  According to the CAIS database, there were 23 cases in which this crime was the most serious offense in the case.  The majority of these offenders (78.3%) were sentenced to more than six months of incarceration.  The median sentence in such cases was 3.75 years.  
The staff’s analysis of historical sentencing practices revealed considerable variation in sentencing for these offenses.  For the cases resulting in a sentence greater than six months, the sentences spanned from 1 to 12 years.  To develop the sentencing guidelines ranges for prison recommendations, the staff focuses on the middle 50% of sentences.  This removes the 25% of sentences at the high end and the 25% of sentences at the low end, which represent the more atypical sentences.  For the manufacture of methamphetamine, the middle 50% of sentences fell between 1.5 and 5.0 years.  
On Section C of the proposed Schedule I/II Drug guidelines, an offender convicted of manufacturing methamphetamine will receive 29 points for the Primary Offense factor if his prior record is classified as Other.  Under the proposal, a Category II offender convicted of manufacturing methamphetamine will score 87 points on the Primary Offense factor, while a Category I offender will score 145 points.   In order to best model actual practices in these cases, however, a new factor must be added to Section C.  This new factor, scored only when the most serious offense is the manufacture of methamphetamine under § 18.2-248(C1), adds 14 points if the offender was also convicted of allowing a child to be present during the manufacture of methamphetamine (defined in § 18.2-248.02).  This factor will increase the length of the prison sentence recommendation for offenders who committed their crime while a child was present.     
Judge Humphreys expressed concern regarding the relatively small number of cases available for analysis.  Ms. Farrar-Owens responded by saying that she expected the number of cases convicted under this specific subsection of the Code to increase because the guidelines would recommend longer sentences in those cases; staff would then closely monitor the outcomes in those cases to see if the guidelines might need slight modification.  Dr. Kern agreed.  Ms. Windmueller felt that the numbers were too small and the Commission should wait for more data.  Dr. Kern was confident that, if the recommendation were approved, additional cases would be identified and he assured members that staff would monitor the situation closely.               
Judge Kirksey made a motion to adopt this recommendation. The motion was seconded by Mr. Finkbeiner.  The Commission voted 13-1 in favor.      
Proposed Recommendation 3 – Add DWI-Victim Permanently Impaired (§ 18.2-51.4(A))        to the Assault Guidelines
Turning to the next proposed recommendation, Ms. Farrar-Owens advised members that, currently, Virginia’s sentencing guidelines do not cover convictions for driving while intoxicated (DWI) resulting in permanent and significant physical impairment to another.  This offense is defined in § 18.2-51.4(A), which became effective July 1, 2000.  In recent years, the staff had received multiple requests to add this crime to the guidelines.  After thorough analysis, the staff developed a proposal to incorporate this offense into the Assault guidelines.
Ms. Farrar-Owens stated that the staff analyzed FY2007 through FY2011 data from the Supreme Court of Virginia’s Circuit Court Automated Information System (CAIS) to identify convictions for driving while intoxicated (DWI) resulting in permanent and significant physical impairment to another under § 18.2-51.4(A).  According to the CAIS database, there were 46 cases in which this crime was the most serious offense in the case.  Most offenders convicted of this crime (69.6%) were sentenced to more than six months of incarceration.  For offenders given such a term of incarceration, the median sentence was 1.5 years.  The remaining offenders received probation without an active term of incarceration (10.9%) or incarceration up to six months in jail (19.6%).
Examination of the historical data revealed considerable variation in sentencing (both in type of disposition and sentence length).  Among offenders given an incarceration term in excess of six months, the sentences ranged from seven months to seven years; the middle 50% of sentences, however, fell between one and three years.
Ms. Farrar-Owens displayed the proposed guidelines.  On Section A, offenders convicted of one count of this offense will receive one point on the Primary Offense factor.  An offender convicted of two counts will receive three points on this factor.  To model actual sentencing practices for this crime most accurately, the staff found it necessary to revise two of the other factors on Section A:  Additional Offenses and Prior Convictions/Adjudications.  Under the proposal, the factor for Additional Offenses would be split.  Offenders convicted for DWI resulting in permanent and significant physical impairment to another would be scored differently from all other offenders.  The factor for Prior Convictions /Adjudications also would be split under the proposal.  As a result of this modification, some offenders convicted for DWI resulting in permanent and significant physical impairment would receive higher points on this factor.  These modifications were necessary in order to more clearly distinguish between offenders who historically received more than six months of incarceration and those who did not.  Scoring for offenders convicted of other crimes covered by the Assault guidelines will not change. There would be no changes to Section B of the guidelines. 
On Section C of the proposed guidelines, an offender convicted for a DWI that resulted in permanent and significant physical impairment to another under § 18.2-51.4(A) will receive 12 points if his prior record is classified as Other, 24 points if he is a Category II offender, and 48 points if he is a Category I offender.  All other factors on Section C will be scored as they currently appear on the worksheet.  
Based on analysis of historical data, the sentences recommended under the proposal and the actual sentences observed would be closely aligned.    
Judge Humphreys made a motion to adopt this recommendation. The motion was seconded by Judge Alper.  The Commission voted 14-0 in favor.
Proposed Recommendation 4 – Add Driving on Suspended License after a DWI, 3rd Offense within 10 Years (§ 18.2-272(A)) to the Felony Traffic Guidelines 
Ms. Farrar-Owens stated that staff recommended adding another offense not currently covered by the sentencing guidelines:  third conviction for driving on a suspended license following a conviction for driving while intoxicated (DWI).  Section 18.2-272(A), which defines this offense, was enacted in 2006.  Since that time, the staff had received requests from users to add this crime to the guideline system.  With five years of historical data now available, the staff conducted a thorough analysis and developed a proposal to integrate this offense into the Felony Traffic guidelines.
Examining the Supreme Court of Virginia’s Circuit Court Automated Information System (CAIS) data for FY2007 through FY2011, the staff identified 55 cases in which a third conviction for driving on a suspended license after a DWI conviction was the most serious offense.  Nearly one-third (30.9%) of the offenders studied were sentenced to a term of incarceration exceeding six months.  In such cases, the median sentence was one year.  However, the largest share of offenders convicted of this crime (41.8%) received a jail term of up to six months.  The median sentence length for offenders receiving a jail term was three months.  The remaining 27.3% were given probation without an active term of incarceration.  
On Section A of the proposed guidelines, offenders convicted of this offense will receive one point. This is same point value assigned for a third DWI conviction (also a Class 6 felony).  In order to best model actual practices in such cases, two other factors on Section A must be revised.  The factor for Prior Incarcerations would be modified such that offenders with a third conviction for driving on a suspended license after a DWI conviction will be scored differently than all other traffic offenders.  Similarly, the Legally Restrained at the Time of Offense factor would be split.  All offenders convicted of this specific offense will be assigned four points for being legally restrained.
On Section B, offenders with a third conviction for driving on a suspended license after a DWI conviction will receive nine points for the Primary Offense factor.  One new factor would be added to the Section B worksheet and would be scored only for this specific offense.  This new factor will add two points to the score if the offender has previously served an active term of incarceration or if he had ever been committed to the state as a juvenile.  The new factor ensures that offenders scored on Section B who have a prior incarceration and/or commitment will automatically be recommended for a jail term up to six months.  
On Section C of the proposed guidelines, an offender with a third conviction for driving on a suspended license after a DWI conviction will receive eight points for the Primary Offense factor if his prior record is classified as Other, 16 points if he is a Category II offender, and 32 points if he is a Category I offender.  
Again, based on analysis of historical data, the sentences recommended under the proposal and the actual sentences observed would be closely aligned.    
Judge Humphreys made a motion to adopt this recommendation. The motion was seconded by Judge Kirksey.  The Commission voted 14-0 in favor. 

Proposed Recommendation 5 – Revise the Weapon/Firearm Guidelines to increase the likelihood that offenders will receive a recommendation for more than 6 months of incarceration whenever the weapons charge is accompanied by an offense that requires a mandatory minimum sentence of at least 6 months
Ms. Farrar-Owens stated that the sentencing guidelines are grounded in historical practices; however, there are instances in which the guidelines were developed prior to the implementation of certain mandatory penalties.  Thus, the guidelines may produce sentence recommendations that fall below the mandatory minimum sentence required by law in some cases.  Since mandatory sentences take precedence over the guidelines, the staff instructs guidelines preparers to replace any part of the recommended sentence range (low, midpoint or high) that falls below the mandatory minimum with the specified mandatory minimum.  

The staff  recommended changing a factor to Section A of the Weapon/Firearm sentencing guidelines to increase the likelihood that an offender will be recommended for a longer term of incarceration whenever the weapons charge is accompanied by an offense that requires a mandatory minimum sentence of at least six months.  There are numerous other crimes defined in the Code of Virginia that require a judge to impose a mandatory minimum sentence.  Under the current Weapon/Firearm guidelines, however, non-weapon offenses with mandatory minimum sentences are not scored on the Mandatory Firearm Conviction for Current Event factor.   To address this, the staff recommended expanding the Mandatory Firearm Conviction for Current Event factor to include any offense requiring a mandatory minimum sentence of six months or more.  The number of points assigned to this factor will remain the same.  

Judge Humphreys made a motion to adopt this recommendation. The motion was seconded by Judge Fulton.  The Commission voted 14-0 in favor. 

IV. Miscellaneous Items 

Judge Bach asked Dr. Kern to discuss any miscellaneous items on the agenda.
Dr. Kern announced that a draft of the 2011 Annual Report would be e-mailed to the members in the coming weeks.  The report would be due December 1 to the Governor, Chief Justice, and the clerks of the Senate and House.  

Dr. Kern provided the Commission with an update on data collection for the study of crimes committed in the presence of children.  Through November 7, 2011, 1,204 cases had been reported to the Commission by prosecutors through the Commission’s website or on the guidelines cover sheet.  He stated that this was a sufficient number of cases to go forward with the study and advised that staff would do so in 2012.  
Judge Bach recognized Judge Alper and Judge Fulton and noted that this meeting would their last with the Commission. Both judges have served consecutive terms and cannot be reappointed.  Judge Bach thanked both of them for their commitment and service to the Commission.  
Dr. Kern then announced that the Commission’s meeting dates for 2012 were tentatively set for March 19, June 11, September 10 and November 13.  A letter would be communicated to members in January about the upcoming meetings.
With no further business on the agenda, the Commission adjourned at 12:45. 
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